STATE OF NEW MEXICO
COUNTY OF SANTA FE
FIRST JUDICIAL DISTRICT COURT

Case No. D-101-CV-2013-02436
The STATE OF NEW MEXICO, ex rel. THE
NEW MEXICO FOUNDATION FOR OPEN
GOVERNMENT,

Petitioner,

V.

RICHARD RUSSELL, and
JONNI LU POOL,

Respondents.

SUPPLEMENTAL MOTION FOR ORDER TO SHOW CAUSE WHY RESPONDENTS
SHOULD NOT PRODUCE THE FULL BEHAVIORAL HEALTH AUDIT REPORT
AND MEMORANDUM IN SUPPORT

Petitioner New Mexico Foundation for Open Government (“NMFOG”) hereby moves for
an order requiring Respondents to show cause why they should not produce the full report
(“Report”) of the audit of New Mexico behavioral health providers prepared for the New Mexico
Human Services Department by Public Consulting Group, Inc. (“PCG”).*

BACKGROUND

On September 17, 2013, the Court issued an alternative writ of mandamus ordering
Respondents “to produce for NMFOG’s inspection the full, unredacted report created by Public
Consulting Group, Inc. of its audit of New Mexico behavioral health providers,” or show cause

why either the full, unredacted report or each redacted part of the report is excepted. Such

! Pursuant to Rule 1-007.1(B) NMRA, undersigned counsel has conferred with opposing counsel, and the Motion is
opposed.



showing required that Respondents provide “information sufficient for the Court and NMFOG to
determine whether the asserted exceptions apply.” Alternative Writ of Mandamus (Sept. 13,
2013) at 2-3. The Respondents argued that the redacted portion of the report was excepted from
inspection pursuant to Section 14-2-1(A)(4) NMSA 1978, which permits withholding from
inspection “law enforcement records that reveal confidential sources, methods, information or
individuals accused but not charged with a crime.” See Resp. to Alternative Writ of Mandamus
(Oct. 18, 2013) at 1-2. After a hearing, the Court ordered Respondents to provide the unredacted
report with the redactions indicated for in camera review. See Order Concerning Alternative
Writ of Mandamus (Nov. 21, 2013) § 1. The Court further held that should it determine that it
needed additional information, it would set the matter for evidentiary hearing. See id. { 3. After
conducting its review, the Court determined that the Section 14-2-1(A)(4) exception applied, and
accordingly the Court did not compel Respondents to permit further inspection. See Order
Regarding Disclosure of Document Following In Camera Review (Dec. 5, 2013) at 2 (“[T]he
Court has determined that it would not be possible to make more limited redactions.”). The
Court left the matter open to permit NMFOG “to reapply for a writ if the circumstances change
such that the law enforcement exception is no longer viable.” 1d. at 3.

Since the Court’s Order, the Attorney General has cleared two of the 15 behavioral health
providers and released portions of the report pertaining to those providers. In January, the
Attorney General issued a news release stating that his office “found insufficient evidence to
support allegations of fraud” by the Counseling Center. See NMAGO Media Advisory (Jan. 16,
2014) (Ex. A). At that time, the Attorney General released portions of the Report pertaining to
the Counseling Center. See Report (Counseling Center) at 295-313 (Ex. B). In addition, the

Attorney General disclosed that it had found approximately $19,000 in overbilling by the



Counseling Center. See Deborah Baker, Attorney General clears Alamogordo behavioral health
provider in fraud probe, Albuquerque Journal, January 16, 2014,
http://lwww.abgjournal.com/337821/news/ attorney-general-clears-alamogordo-behavioral-
health-provider-in-fraud-probe.html (Ex. C). This compares with the $612,663 in overpayment
estimated by PCG. See Report (Counseling Center) (Ex. B) at 303.

The Attorney General has since announced that it found insufficient evidence of fraud to
proceed against Easter Seals el Mirador. See NMAGO News Release (May 6, 2014) (Ex. D).
This time, the AGO not only released portions of the Report pertaining to Easter Seals el
Mirador, see Report (Easter Seals) at 107-21 (Ex. E), but it also released its own investigative
results. See Investigative Report (April 30, 2014) (Ex. F). In the released portion of the Report,
PCG estimated total overpayments of $850,870 to Easter Seals el Mirador. See Report (Easter
Seals) (Ex. E) at 107. The Attorney General’s investigation, however, found only $34,126.19 in
improper billing, only $10,842.46 of which was derived from information provided in the
Report. See Investigative Report (Ex. F) at 7.

The newly released portions of the Report contain various information regarding alleged
overpayments, see, e.g., Report (Easter Seals) (Ex. E) at 114, including specific transactions. See
id. at 111-13. In addition, they provide insight into PCG’s methods. See, e.g., id. at 118
(describing the “Provider Specific Methodology”). While the Report identifies some individuals,
see id. at 118-19 (identifying key staff), it contains little to no discussion of individual conduct.

ARGUMENT

The Court should compel production of the remainder of the Report because it will not

harm any investigation. The Attorney General has had ample time to secure the information

needed for any potential prosecution arising from information learned from the Report. Release



of the rest of the Report will not disclose confidential methods, sources, or individuals accused,
but not charged, with a crime. When the Court previously declined to compel disclosure,
NMFOG did not have access to the portions of the Report that have since been released; it is now
clear that the Report, or at the very least, much more of the Report than has been previously
disclosed, is subject to inspection under IPRA.

l. The Attorney General Has Had Ample Time to Secure the Information Necessary
for Any Prosecution Pursuant to the Report.

To the extent that the Court’s previous ruling rested on the potential harm to the Attorney
General’s investigation of behavioral health providers, sufficient time has passed to render
release of the Report harmless. The exception in Section 14-2-1(A)(4) exists to protect the
integrity of ongoing criminal investigations. See Estate of Romero v. City of Santa Fe, 2006-
NMSC-028, 117, 139 N.M. 671, 678; see also New Mexico Attorney General’s Office, New
Mexico Inspection of Public Records Act Guide at 10 (7th ed. 2012) (“Under this exception,
records held by a law enforcement agency are protected if disclosure would seriously interfere
with the effectiveness of a criminal investigation or prosecution.”) (emphasis added).

In the initial briefing, the Respondents argued that the Section 14-2-1(A)(4) exception
“exists to protect the integrity and effectiveness of . .. investigations.” Resp. (Oct. 18, 2013) at
6-7; see also id. at 8 (expressing concern that publication of the Report would “unduly interfere
with the AGO’s ongoing criminal investigation.”). The Court credited this concern. See Order
Denying Disclosure of Document Following In Camera Review (Dec. 5, 2013) at 2 (“The
information revealed by the Audit is not generally known, and revelation of it and how it was
gathered could harm the AGO investigation.”). But it has now been approximately a year since
HSD suspended payment to the providers reviewed in the Report. See Mem. from Apodaca to

MCO Program Integrity Directors (June 24, 2013) (Ex. C to Pet.). In that year, there have been



no indictments, but the AGO has had ample time to secure documentary evidence and testimony
for any potential criminal prosecution.

1. Release of the Report Will Not Reveal Confidential Sources, Methods, Information,
or Individuals Accused but Not Charged with a Crime.

The previously unreleased portions of the Report show that disclosure will not reveal
confidential sources, methods, information, or individuals accused but not charged with a crime.
Section 14-2-1(A)(4) applies to documents containing such information, and only to documents
containing such information. New Mexico courts “have long recognized and acknowledged
IPRA’s core purpose of providing ‘access to public information and thereby encourag[ing]
accountability in public officials.”” Cox v. N.M. Dep’t of Pub. Safety, 2010-NMCA-096, { 6,
148 N.M. 934, 937 (quoting Bd. of Comm’rs of Dofia Ana Cnty. v. Las Cruces Sun-News, 2003-
NMCA-102, 134 N.M. 283). This means that exceptions to IPRA are construed narrowly. See
State ex rel. Toomey v. City of Truth or Consequences, 2012-NMCA-104, § 22 (“IPRA should be
construed broadly to effectuate its purposes, and courts should avoid narrow definitions that
would defeat the intent of the Legislature.”) (citing Cox). As discussed below, the newly-
released portions of the Report reveal that none of the types of information enumerated in
Section 14-2-1(A)(4) will be disclosed.

First, release of the Report will not disclose confidential sources. While the Counseling
Center and Easter Seals el Mirador sections of the Report mention “conference[s],” see Report
(Easter Seals) (Ex. E) at 108, and “discuss[ions],” see Report (Counseling Center) (Ex. B) at 305,
no individuals are identified in connection with these conferences or discussions. None of these
conferences or discussions are referred to as confidential; nor is there any material that suggests

that the discussions were confidential.



Second, release of the remainder of the Report will not disclose confidential methods. As
an initial matter, to the extent that PCG—uwhich is not a law enforcement agency—could be
argued to employ confidential law enforcement methods, those methods have been disclosed by
the release of the portions of the Report pertaining to the Counseling Center and Easter Seals el
Mirador. Compare Report (Counseling Center) (Ex. B) with Report (Easter Seals) (Ex. E)
(showing consistent methodology). Moreover, the released portions of the Report show that the
discussion of methodology in the portions of the Report for each provider are fairly general and
do not pose a risk to any investigation, and certainly not the “serious” interference required by
the Attorney General’s own IPRA Compliance Guide. See New Mexico Attorney General’s
Office, New Mexico Inspection of Public Records Act Guide at 10 (7th ed. 2012).

More importantly, releasing the Report will not reveal confidential methods jeopardizing
the Attorney General’s investigation because the Report’s methods are not the Attorney
General’s methods, as shown by the radically different results of the Attorney General’s
investigations into the two cleared providers when compared to PCG’s results. In each case, the
Attorney General found less than 10% of the overbilling predicted by PCG’s method. Compare
Report (Easter Seals) (Ex. E) at 114 (finding $772,016 in tentative overpayment for Easter Seals
el Mirador) with Investigative Report (Ex. F) at 7 (finding $34,126.19 in improper billing);
Report (Counseling Center) (Ex. B) at 303 (finding $612,663 in tentative overpayment for the
Counseling Center) with Baker, supra (Ex. C) (announcing a finding of approximately $19,000
in overbilling). Even the actual improper billings diverge substantially. Compare Report (Easter
Seals) (Ex. E) at 115 (finding $78,854 in failed claims) with Investigative Report (Ex. F) at 7

(finding only $34,126.19). These vastly different figures cannot have resulted from the same



method; therefore, release of the remainder of the Report will not reveal confidential law
enforcement methods.

Third, the Report will not release confidential information that would undermine the
Attorney General’s investigation into the remaining providers. As the Investigative Report
shows, the Report was only a starting point for the Attorney General’s investigation, and as
discussed above, the Attorney General has had a year to develop documentary evidence and
testimony based on the Report. Additionally, because the Investigative Report found that only
four of the twenty claims identified by PCG lacked sufficient documentation to justify billing the
claims, see Investigative Report (Ex. F) at 1, the inclusion of any specific transaction in the
Report is far from a guarantee that there was anything criminal about that transaction,
particularly since further review even of the four transactions identified by the Attorney General
revealed no fraudulent activity. See id. at 1-2. And to the extent that there may be legitimately
confidential information in the unreleased portions of the Report, review of the newly released
portions shows that concerns regarding the release of such information may be addressed by
more targeted redaction.

Finally, release of the Report will not reveal individuals accused, but not charged with a
crime. The newly released portions of the Report contain no accusations whatsoever. At most,
specific transactions identified by PCG as problematic are occasionally associated with particular
staff. See, e.g., Report (Easter Seals) (Ex. E) at 112 (identifying signatories for particular
sessions). This is a far cry from accusing any of these individuals with a crime. Again, to the
extent that the unreleased portions contain more damning information that actually accuses

individuals of a crime, concerns about disclosure may be addressed by targeted redaction.



I11.  NMFOG is Entitled to a Hearing.

When the Court previously considered this issue, NMFOG was at a disadvantage because
it did not have access to the withheld portions of the Report. That has been remedied in part by
the Attorney General’s disclosure of portions of the Report pertaining to the Counseling Center
and Easter Seals el Mirador. While the Court’s reluctance to interfere with an ongoing
investigation is understandable, review of the newly released portions of the Report and the
Attorney General’s investigative report on Easter Seals el Mirador—in light of the Attorney
General’s finding that there was insufficient evidence of fraud against these two providers, and
in light of the vast gulf between the extrapolated overpayment numbers in the Report when
compared with the actual overbillings found by the Attorney General—warrant a hearing at
which the Court can revisit NMFOG’s request for disclosure of the full Report. NMFOG
therefore requests that the Court retain jurisdiction of this matter until such time as the merits of
NMFOG’s request are finally decided after full briefing and hearing.

CONCLUSION
For the reasons above, Petitioner NMFOG respectfully requests that the Court grant this

Motion.



PEIFER, HANSON & MULLINS, P.A.

By: /s/ Matthew E. Jackson
Charles R. Peifer
Matthew E. Jackson

Post Office Box 25245

Albuquerque, NM 87125

Telephone: (505) 247-4800

Email: cpeifer@peiferlaw.com
mjackson@peiferlaw.com

Daniel Yohalem

1121 Paseo de Peralta
Santa Fe, NM 87501
Telephone: (505) 983-9433
Email: dyohalem@aol.com

Respectfully submitted,

Charles K. (Kip) Purcell

Rodey Dickason Sloan Akin & Robb PA
Post Office Box 1888

Albuquerque, NM 87103

Telephone: (505) 765-5900

Email: kpurcell@rodey.com

Attorneys for Petitioner New Mexico Foundation for Open Government

We hereby certify that on the 19th day of June, 2014

the foregoing was filed electronically and a copy
served via email to counsel of record as follows:

Scott Fuqua

Assistant Attorney General
408 Galisteo Street

Santa Fe, NM 87501
Telephone: (505) 827-6920
Email: sfuqua@nmag.gov
Attorney for Respondents

PEIFER, HANSON & MULLINS, P.A.

By: /s/ Matthew E. Jackson
Matthew E. Jackson
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New Mexico AG Gary King today announces that after an in
depth investigation of The Counseling Center in Alamogordo, his office has
found insufficient evidence to support allegations of fraud.
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$612,663
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Highlight
PCG auditors discussed IT with staff on March 5 & 6, 2013 and continued to receive information
from TCC staffthrough March 13.
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King'e oflicll eaid it found $19,000 in overbiling of Medicaid by The caunseling Center, but "insulfiCient evidence to
support allegations of fraud,",
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"Although our investigation found no actionable evidence of fraud, we did discover that
Easter Seals El Mirador overbilled Medicaid in the arrount of $34,126.19," according to the
Attorney General.
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An entrance conference was held within the first hour of the team· s arrival onsite.
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This fa mily therapy session from 1 ;30pm to 2;30pm signed by
Sally Warnick, LISW and CCSS Progress note from 2:15 to
2;45pm on 7/13/10 singed by Pat Martinez (?)
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Number of Sample Claims with Overpayments
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20
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Tentative Overpayment Using Lower Bound of the 90%
Confidence Interval
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$772,016
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Pnwicler Specific Methodology
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The Audit Report generated by PCG stated that 150 random dates of service claims were
reviewed for a period from July 1, 2009 through January 31 , 2013. PCG found that 20 claims
were not in compliance with behavioral program standards. Upon review by the MFEAD
investigative staff it was determined that 4 of 20 failed claims did not have sufficient
documentation to justify billing the claims. Total amount associated to this finding was $368.28;
see Table 1, Line 2

mej
Highlight
Follow up investigation was conducted on these 4 claims to determine if the lack of
documentation was the result of fraudulent activity. After a review of documents and interviews
with agency personnel the MFEAD investigative staff could discern no pattern of a deliberate
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attempt to bill Medicaid for services that were not provided.
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Highlight
Provider's improper billing practices associated with findings that derived from information
provided in PCG report resulted in an amount of $10,842.46 as presented in Table 1, Line 4.

mej
Highlight
The total amount is $34,126.19 (10,842.46 + 23,283.73)


	Ex A

	Ex B
	Ex C
	Ex D

	Ex E
	Ex F



