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I. INTRODUCTION 

If all confidential settlement agreements entered into by a private entity under 

contract with a state agency are “public records” subject to inspection under the New 

Mexico Inspection of Public Records Act (“IPRA”), further appellate review by this 

Supreme Court is unnecessary. But, if this Court agrees that there could be limitations 

on the inspection of such settlement agreements that may only be decided on a case-

by-case basis after adequate factual development, it should grant certiorari. By this 

petition, Corizon Health seeks procedural and substantive clarity as to the obligations 

of a state contractor to make its business records –– in particular, confidential 

settlement agreements entered into with inmates involving intensely private medical 

and sexual assault issues –– available for inspection pursuant to IPRA.  

Based on the paltry factual record (1) that the New Mexico Corrections 

Department contracted with Corizon to provide healthcare services to inmates 

incarcerated in certain New Mexico correctional facilities; (2) that the contract was 

worth $37,500,000.00 annually; (3) that inmates filed lawsuits against Corizon; and 

(4) that Corizon settled those lawsuits, the district court issued an alternative writ of 

mandamus compelling Corizon to produce all settlement agreements to Petitioners for 

review under IPRA. Corizon entered into these settlement agreements on behalf of 

itself, not the New Mexico Corrections Department. Each of these settlements 

agreements contains confidentiality provisions because of the highly personal and 
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sensitive matters they resolve. Yet, the district court declined to review the settlement 

agreements in camera before ordering production.  

On appeal, the Court of Appeals affirmed the district court, even though 

mandamus is a drastic remedy to be used only to enforce clear and indisputable rights, 

and even though the scope of the disclosure requirements under IPRA for a private 

entity that performs public functions is unsettled under New Mexico law. The Court 

of Appeals also affirmed the trial court’s award of attorney fees to Petitioners at a rate 

of $400/hour. It did this, notwithstanding that the district court made contradictory 

findings as to the basis for awarding this premium rate, and notwithstanding that the 

district court erroneously interpreted Rule 1-007.1 NMRA as excusing Petitioners 

from having to confer with Corizon before moving for an award of attorney fees. 

On September 16, 2019, the Court of Appeals issued its Memorandum Opinion, 

attached hereto as Exhibit A. Corizon timely petitions this Court for a writ of 

certiorari pursuant to Rule 12-502 NMRA.  

II. QUESTIONS PRESENTED  

1. Whether the Court of Appeals erred by grossly expanding the writ of 

mandamus beyond its limited scope by holding it is the proper vehicle under IPRA to 

compel inspection of every settlement agreement entered into by a private entity under 

contract with a public agency, even though that legal issue was heretofore unsettled 

and the factual record is both incomplete and disputed? 
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2. Whether the Court of Appeals erred in affirming an award of attorney 

fees based on the district court’s contradictory findings as to the “contingent” nature 

of Petitioners’ counsel’s attorney fees, given that contingency fees are inappropriate 

under IPRA, and the district court’s misinterpretation of Rule 1.007.1 NMRA as 

excusing counsel’s conferral before moving for attorney fees? 

III. MATERIAL FACTS 

1. At all material times, Corizon was a private corporation under contract 

with the New Mexico Corrections Department to provide healthcare services to 

inmates incarcerated at certain correctional facilities and detention centers in the State. 

2. In June 2016, Petitioners separately made requests to Corizon under 

IPRA for the inspection of all settlement agreements involving Corizon as a contractor 

for the New Mexico Corrections Department.  

3. In response, Corizon provided Petitioners information about the 

settlement amounts but declined to produce the settlement agreements themselves on 

the grounds that they were protected from disclosure by confidentiality provisions and 

that they were not public records within the meaning of IPRA.  

4. On July 18, 2016, Petitioners filed a verified petition for an alternative 

writ of mandamus in the First Judicial District Court, seeking to compel Corizon to 

discharge an allegedly non-discretionary duty to make the settlement agreements 

available for inspection. 
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5. As to the nature of the settlement agreements, the petition alleged, in 

relevant part, as follows: 

7. At all times relevant to this Petition up until May 31, 2016, 

the State of New Mexico Department of Corrections 

contracted with Corizon to provide onsite medical services 

for prisoners incarcerated in the following New Mexico 

correctional facilities. . . . 

8. The State of New Mexico’s contract with Corizon provided 

that Corizon would be paid $37,500,000 per year for its 

services. 

9. During the course of providing medical services to New 

Mexico prisoners, Corizon and [New Mexico Corrections 

Department] were sued many times as a result of the alleged 

inadequacy of medical services provided by Corizon to New 

Mexico prisoners. 

10. Corizon settled many of these lawsuits before the courts had 

adjudicated the plaintiffs’ claims. 

11. The lawsuits that are the basis for the settlements are public 

records. The settlements of these lawsuits are public records. 

6. On July 26, 2016, the district court issued an alternative writ of 

mandamus ordering Corizon to “[c]omply with your mandatory, non-discretionary 

duty to produce the settlement agreements requested by Petitioners,” and “[p]ay 

Petitioners’ reasonable attorneys’ fees and costs for litigating this action” or “[s]how 

cause as to why this writ should not be made permanent.” A copy of the verified 

petition for an alternative writ of mandamus was an exhibit to the alternative writ.  

7. On August 15, 2016, Corizon responded in opposition to the alternative 

writ, answering Petitioners’ allegations, in relevant part, as follows: 
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7. Corizon admits the allegations contained in Paragraph 7. 

8. Corizon admits the allegations contained in paragraph 8. 

9. Corizon admits that lawsuits have been filed against it. With 

regard to any and all remaining allegations contained in 

paragraph 9 of Petitioners’ Petition, Corizon is without 

sufficient information to form a belief as to the truth of the 

allegations and therefore same are denied and Corizon 

demands strict proof thereof. 

10. Corizon admits that it has settled lawsuits against it. With 

regard to any and all remaining allegations contained in 

paragraph 10 of Petitioners’ Petition, Corizon is without 

sufficient information to form a belief as to the truth of the 

allegations and therefore same are denied and Corizon 

demands strict proof thereof. 

11. Corizon denies the allegations contained in paragraph 11 of 

Petitioners' Petition. 

8. Following a hearing on August 16, 2016, the district court entered an 

order granting a writ of mandamus on September 6, 2016. 

9. In the mandamus order, the district court found that “Corizon was 

performing a public function and acting on behalf of the Department of Corrections 

in providing medical services to New Mexico inmates and is therefore subject to 

IPRA,” and that “settlement agreements related to Corizon’s performance of this 

public function are public records subject to disclosure under IPRA.” The order 

required Corizon to produce redacted copies of the settlement agreements to Petitions. 

10. The district court’s order also provided that “Petitioners should submit 

their motion for fees and all supporting affidavits and invoices on September 2, 2016.” 
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11. On September 19, 2016, without conferring with counsel for Corizon as 

required by Rule 1-007.1 NMRA, Petitioners filed a motion for attorneys’ fees and 

costs, requesting compensation in the amount of $400/hour for its lead counsel. In 

support of this request, Petitioners’ counsel provided a sworn declaration stating that 

his “hourly rate is based in part on the contingent nature of my representation of 

Petitioners.” (emphasis added). 

12. Corizon opposed Petitioners’ motion on the grounds that, under the 

attorney fee provision of IPRA, counsel’s hourly rate could not be increased based on 

the “contingent nature” of the representation and for failure to confer as required by 

the New Mexico Rules of Civil Procedure. 

13. The district court heard argument of counsel on February 13, 2016, and 

at the conclusion of the hearing awarded Petitioners nearly the full amount of fees and 

costs requested. Contradictorily, the court announced that Petitioners did not seek a 

contingency premium, yet justified counsel’s premium rate based on “the risk 

involved” in counsel’s representation of Petitioners in this matter.  

14. The district court erroneously found conferral was not required on a 

motion for attorney fees under Rule 1-007.1, because it is presumed opposed.  

15. The district court entered findings of fact and conclusions of law on 

March 7, 2017, and then entered an order granting Petitioners’ motion for attorneys’ 

fees and costs on March 9, 2018. 
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IV. GROUNDS FOR CERTIORARI 

This petition for writ of certiorari should be granted because the Court of 

Appeals’ gross expansion of the writ of mandamus beyond its limited scope –– and 

thereby requiring state contractors to produce all of their confidential settlement 

agreements in response to an IPRA request as a matter of law –– involves a matter of 

substantial public interest that should be decided by this Supreme Court. See Rule 12-

502(C)(2)(d)(iv) NMRA.  

V. CONCISE ARGUMENT 

On appeal to the Court of Appeals, Corizon challenged whether “mandamus is 

the proper vehicle by which to resolve a fact-intensive inquiry involving a novel and 

unsettled question of law.” BIC 1. Corizon stated that it “is not asking this Court to 

decide whether the settlement agreements at issue are public records under IPRA,” 

but rather is seeking “a ruling that this question was not properly answered through 

the expedient, but abbreviated, procedure of mandamus.” BIC 1-2. Notwithstanding 

the narrow issue presented, the Court of Appeals’ decision focuses primarily on 

whether Corizon is subject to IPRA, a point Corizon has not challenged on appeal as 

a general matter, and whether the settlement agreements are public records within the 

meaning of IPRA, an issue Corizon claims may be decided only after a fact-intensive 

inquiry. The decision gives short shrift to the central issue of whether mandamus was 

procedurally appropriate for ordering Corizon to make those settlement agreements 

available for inspection to Petitioners. 
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Mandamus is an extraordinary remedy intended “to compel the performance of 

a statutory duty only when that duty is clear and indisputable.” Brantley Farms v. 

Carlsbad Irrigation Dist., 1998-NMCA-023, ¶ 16, 954 P.2d 763 (emphasis added). 

Relying on the nine-factor test articulated in Toomey v. City of Truth, 2012-NMCA-

104, ¶¶ 13-22, 287 P.3d 364, the Court of Appeals affirmed the district court’s 

conclusion that Corizon was a private entity subject to IPRA because it was acting on 

behalf of a state agency. Toomey, however, leaves unanswered “whether every 

purportedly public document created or held by a private entity comes within the 

ambit of IPRA or whether there are limitations to production of requested records.” 

2012-NMCA-104, ¶ 10.  

Instead of acknowledging this unsettled question of New Mexico law, the Court 

of Appeals cites a single case, Board of Doña Ana County v. Las Cruces Sun-News, 

2003-NMCA-102, 76 P.3d 36, for the proposition that settlement agreements are 

“public records” within the meaning of IPRA. Not only does Board of Doña Ana 

County hold no such thing, but it is distinguishable from the present case in three 

meaningful ways. First, the settlement agreement at issue in Board of Commissioners 

of Doña Ana County was between an inmate and a public entity (County of Doña 

Ana), not a private entity performing a public function (Corizon). Second, the 

settlement agreement at issue in Board of Commissioners of Doña Ana County did not 

contain a confidentiality provision; thus, unlike here, the confidentiality of the 
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identities of the inmates and other terms was not protected by the settlement 

agreement itself. Finally, and perhaps most significantly, the parties in Board of 

Commissioners of Doña Ana County did not challenge that the settlement agreement 

was a “public record” under IPRA. 2003-NMCA-102, ¶ 3 (“the County acknowledged 

it was undoubtedly required to release the documents”). As such, Board of 

Commissioners of Doña Ana County lends no support to the holding that confidential 

settlement agreements entered into by a private entity under contract with a public 

agency are always public records under IPRA, and therefore cannot serve as the legal 

basis for the Court of Appeals’ decision.  

In addition to the unresolved nature of the legal duty at issue and the gross 

expansion of mandamus, the record is devoid of any facts regarding the individual 

settlement agreements. To qualify as a “public record” under IPRA, a document must 

be (1) “used, created, received, maintained or held by or on behalf of any public body,” 

and (2) “related to public business.” NMSA 1978, § 14-2-6(G). “[M]andamus 

proceedings are technical in nature.” Brantley Farms, 1998-NMCA-023, ¶ 12. The 

right to mandamus is based on the allegations in the writ and the answer. Mimbres 

Valley Irrig. Co. v. Salopek, 2006-NMCA-093, ¶ 14, 140 P.3d 1117. Here, the court 

had virtually no facts before it regarding the nature of the underlying lawsuits against 

Corizon and the resulting settlement. Yet, the court declined to review the agreements 

in camera before granting mandamus relief.  
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As a result, the district court –– and therefore the Court of Appeals –– had no 

information regarding a variety of questions that are material under IPRA:  Who were 

the named defendants in the underlying lawsuits? What was the factual and legal 

nature of those claims? Were the claims based on the performance of tasks within the 

scope of Corizon’s contractual duties? Was the act or omission complained of 

prescribed by Corizon, or was that act or omission based on the policy of the New 

Mexico Corrections Department? Who were the parties to the settlement agreement? 

Did the settlement benefit the New Mexico Corrections Department? This is a fact-

intensive inquiry that, as a matter of New Mexico law, is not appropriate for resolution 

on a writ for mandamus.  

Finally, the Court of Appeals affirmed the district court’s award of attorney fee 

at a premium rate of $400/hour. Although the district court denied that Petitioners 

sought or that the court awarded a contingency premium, it announced the award was 

reasonable in light of the “the risk involved” in the representation. BIC 32 (citing Hrg. 

Tr. 02/12/2017 at 28:24-29:1) (emphasis added). Based on this, it is impossible to 

discern whether and how the district court justified its award of $400/hour in attorney 

fees and whether that award included a contingency premium. Moreover, in violation 

of Rule 1-007.1 NMRA, Petitioners’ counsel did not confer with Corizon’s counsel 

before filing the motion for attorney fees and costs. The district court excused 

Petitioners’ failure to confer by finding that the motion is one “which by [its] nature 



 

14 

 

can be deemed opposed.” BIC 39 (citing R. Supp. 375). This is contrary to the plain 

language of Rule 1-007.1, which expressly enumerates the five types of motions that 

are deemed opposed; a motion for attorneys’ fees and costs is not among them. 

VI. REQUEST FOR RELIEF 

The Supreme Court should grant this petition, reverse the Court of Appeals’ 

decision, vacate the district court’s issuance of writ of mandamus, and remand the 

matter to the district court for further proceedings. 

VII. STATEMENT OF COMPLIANCE 

 

Pursuant to Rule 12-502(E) NMRA, undersigned counsel certifies that this 

Petition for Writ of Certiorari complies with Rule 12-502(D)(3) NMRA in that it 

contains 2,482 words in a proportionately-spaced type. 

Dated: October 15, 2019.  

 

Respectfully, 

 

 

 

 

 

 

HOLLAND & HART LLP 

 

/s/ Larry J. Montaño  
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Larry J. Montaño 

Julia Broggi  
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Santa Fe, New Mexico 87501 

TEL:    (505) 988-4421 
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Email:  lmontano@hollandhart.com 
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Derek V. Garcia  ––  Derek@derekgarcialaw.com  

 

Frances C. Carpenter ––  frances@francescrockettlaw.com  

 

 

The undersigned further certifies that on October 15, 2019, a true copy of the 
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Post Office Box 2008 
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100 Catron Street 

Post Office Box 2268  
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The Honorable Raymond Ortiz 
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