STATE OF NEW MEXICO
COUNTY OF OTERO
TWELFTH JUDICIAL DISTRICT

JEFF SWANSON,

Plaintiff,
V.

FILED

12th JUDICIAL DISTRICT COURT
Otero County

4/21/2020 5:03 PM

KATINA WATSON

CLERK OF THE COURT

Serena Counts

Civ. No.D-1215-CV-2020-00373

Schneider, Angie K.
COUY GRIFFIN,

Otero County Commissioner in his individual
capacity acting under the color of law, and
SYLVIA TILLBROOK, Otero County
Records Custodian,

Defendants.

COMPLAINT TO RECOVER DAMAGES DUE TO DEPRIVATION OF CIVIL RIGHTS
VIOLATIONS OF THE UNITED STATES AND NEW MEXICO CONSTITUTIONS
AND FOR VIOLATIONS OF THE NEW MEXICO
INSPECTION OF PUBLIC RECORDS ACT

Plaintiffs bring this action to recover damages for violations of their civil rights pursuant to
42 U.S.C. 1983 and for retaliation and harassment under the color of law with the intent to bring
harm and for violations of the New Mexico Inspection of Public Records Act;

INTRODUCTION/STATEMENT OF THE CASE

Plaintiff is a citizen advocate watchdog residing in Otero County, New Mexico. In that role
Mr. Swanson is a vocal proponent of government transparency and accountability and has at times
expressed criticism of Defendant Commissioner Couy Griffin’s actions as an Otero County
Commissioner. Commissioner Griffin has responded to such criticism from Mr. Swanson and
other constituents expressing concern with hostility and unprofessionalism. That hostility lead to
the retaliation of Commissioner Griffin blocking Mr. Swanson and many other constituent citizens
from Commissioner Griffin’s Facebook page where he discussed public business concerning Otero

County. Recently, following a County Commission meeting, Cmr. Griffin posted a discussion of

that meeting on his Facebook page; Mr. Swanson was alerted to this posting by others but was
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unable to see the posting about public business because he was blocked by Cmr. Griffin. Mr.
Swanson arranged to have undersigned counsel request these public records about Otero County’s
public business from Otero County pursuant to the New Mexico Inspection of Public Records Act
(IPRA). Mr. Swanson received some of the requested records, which included a list of citizens
blocked from Cmr. Griffin’s Facebook page where he has commonly discussed the public business

of Otero County.

PARTIES
1. Plaintiff Jeff Swanson is a resident of Otero County, NM.
2. Defendant Couy Griffin is an elected county commissioner for Otero County.
3. Defendant Sylvia Tillbrook is the records custodian for Otero County.
JURISDICTION AND VENUE
4. This Court has both subject matter jurisdiction over this action and personal

jurisdiction over the Parties pursuant to the New Mexico Constitution and the NMSA §14-2-1 et
seq.
5. Venue lies in this district as Plaintiff Jeff Swanson is a resident of Otero County.
FACTUAL BACKGROUND

6. Defendant Couy Griffin, likely sometime in 2019 or before blocked Plaintiff Jeff
Swanson from access to his Facebook page where he discussed the public business of Otero
County with constituents. See Exhibit 1.

7. Plaintiff directed undersigned counsel to request certain public records regarding
Defendant Griffin’s Facebook on March 29, 2020 . See Exhibit 2 attached hereto.

8. Sometime between March 29, 2020 and April 16, 2020 Defendant Griffin
undertook to destroy the requested records by deleting them from his Facebook page out of

retaliation and to avoid his responsibility for transparency. However, a large number of posts about
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the public business of Otero County continued to exist on April 16, 2020 and were preserved by
Plaintiff’s counsel. See Exhibit 3 attached hereto.

9. On April 14, 2020, legal counsel for Otero County, Michael Eshleman, responded
on behalf of Defendants to inform Plaintiff’s counsel that there were no records responsive to
Plaintiff’s request other than to provide the list of blocked constituents. See Exhibit 2.

10. The individual actions of Defendant Griffin, acting under the color of law, to destroy
public records, withhold other public records and to block Plaintiff from his Facebook page where
public business was discussed with constituents were maliciously done for the purpose of
retaliating against Plaintiff for his exercise of his First Amendment right to petition his government
for redress of grievances and to engage in protected speech that was critical of one of his elected
government officials.

11. Defendant Griffin’s action to block Plaintiff, because of his viewpoint, from a
public forum where Defendant Griffin was discussing public business with the general public, was
viewpoint discrimination. See Knight First Amendment Institute at Columbia University v. Trump,
302 F.Supp.3d 541 (S.D.N.Y. 2018)

FIRST CAUSE OF ACTION:
VIOLATION OF FIRST AMENDMENT RIGHTS BY DEFENDANTS — FIRST
AMENDMENT RETALIATION AND VIEWPOINT DISCRIMINATION

12. Plaintiffs re-allege each of the above paragraphs as if fully set forth herein.

13. The First Amendment of the United States Constitution protects an individual’s
freedom of expression/freedom of speech and the individual’s right to petition their government
for redress.

14. As a government actor, individually, acting under the color of law, Cmr. Griffin
maliciously violated the First Amendment rights of Plaintiff through retaliation to withhold and

destroy public records and through viewpoint discrimination by blocking Plaintiff from a public
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forum where Defendant Griffin was discussing the public business appurtenant to his elected
position.

15. As a direct and proximate result of the retaliatory actions, Plaintiff suffered injuries
consisting of deprivation of a Constitutional Right.

16. Defendant Griffin is also subject to punitive damages for his conduct.

SECOND CAUSE OF ACTION:
VIOLATION OF INSPECTION OF PUBLIC RECORDS ACT
BY DEFENDANT MONTOYA

17. Plaintiff re-alleges each of the above paragraphs as if fully set forth herein.

18. Pursuant to NMSA 1978 § 14-2-11 Defendants have violated the New Mexico
Inspection of Public Records Act by failing to respond or provide for inspection the requested
public records.

19. Because Defendants have violated the IPRA by failing to produce to Plaintiff the
public records requested by Plaintiff without justification under the law, Plaintiff is entitled to an
injunction ordering the Defendants to produce all relevant documents in the Defendants’
possession including those that may be retrieved after being unlawfully deleted by Cmr. Griffin.

20. Pursuant to NMSA 1978 § 14-2-11 Plaintiff is entitled to statutory damages,
attorney’s fees, and costs for the failure of the Defendants to follow IPRA.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request the Court exercise its jurisdiction and enter,
pursuant to the Court’s original jurisdiction, and the New Mexico Inspection of Public Records
Act:

A. A trial on the merits before a jury;

B. A declaration that the actions of identified Defendants described in this Complaint

violated Plaintiff’s First Amendment Rights by interfering with his protected speech
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and interfering with his right to petition his government for redress;
C. General and specific compensatory damages according to proof;

D. Punitive damages in such amount as will sufficiently punish defendants for their willful
and malicious conduct and as will serve as an example to prevent a repetition of such
conduct in the future;

E. Interest on such damages awarded at the legal rate from the date of judgment until paid,

F. An order granting Plaintiff’s costs and attorney fees pursuant to 42 USC §1988;

G. A finding adjudicating that the failure of the Defendants to timely respond or provide
the public records requested by Plaintiff is in violation of the New Mexico Inspection of
Public Records Act, or if necessary, a writ of mandamus requiring the Defendants to
produce the requested records;

H. Judgment in favor of Plaintiff on Defendants’ violation of the Inspection of Public
Record Act;

I An injunction to enforce the provisions of the New Mexico Inspection of Public
Records Act;

J. An Order awarding Plaintiff statutory damages for violation of the Inspection of Public
Records Act;

K. Any and all other relief that may be appropriate as deemed by this Court.

Respectfully submitted this 21st day of April 2020.

WESTERN AGRICULTURE, RESOURCE
AND BUSINESS ADVOCATES, LLP

78/ A. Blair Dunn

A. Blair Dunn, Esq.

400 Gold Ave SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
abdunn(@ablairdunn-esg.com
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EXHIBIT 2
abdunn@ablairdunn-esg.com

From: meshleman@co.otero.nm.us

Sent: Tuesday, April 14, 2020 4:10 PM

To: ‘A. Blair Dunn'

Cc: Sylvia C. Tillbrook

Subject: FW: IPRA REQUEST (OC File#20PRR056)

Attachments: Sylvia C Tillbrook.vcf; Sylvia C Tillbrook2.vcf; Griffin1.png; Griffin2.png; Griffin3.png; Griffind.png

Dear Mr. Dunn:

This is to respond to your request under the Inspection of Records Act emailed to Sylvia Tillbrook on
March 29, 2020. You asked for:

1. A copy of the Facebook page evincing the people Couy Griffin on his page had blocked as of
today's date.

2. Copies of all Facebook messenger messages regarding public business sent or received by
Couy Griffin

3. Copies of every post including the comments from Couy Griffin's Facebook page regarding
county business for the last 12 months.

In response to your first request, four screenshots showing people blocked on Facebook by
Commissioner Griffin are attached.

In response to your second request, Commissioner Griffin states that there are no records responsive
to your request.

In response to your third request, Commissioner Griffin states he has unblocked you on Facebook and
you may review this material online on his Facebook page.

This completes Otero County’s response to your request.

Ave atque vale!
Michael Eshleman

Michael Eshleman

Ctero County Attorney

(tero County Admindstration Building
1101 New York Avenue

Alamogordo, New Mexice 88310
575-437-7427 {telephone)
BE6-GBE-8374 {toll-free)
375-443-2928 {facsimnile)
meshlcman@oo. otero.nm.us



From: Sylvia Tillbrook <stilibrook@co.otero. nm.us>

Sent: Monday, March 30, 2020 10:21 AM

To: 'abdunn@ablairdunn-esq.com' <abdunn@ablairdunn-esg.con>
Subject: RE: IPRA REQUEST (OC File#20PRR056)

Dear Mr. Dunn,
We will need additional time to respond to you request, until April 14, 2020.
Should you have any questions, please do not hesitate to contact me.

From: sbdunn@ablairdunn-esa.com <ghdunn@ablairdunn-esa.com>
Sent: Sunday, March 29, 2020 9:34 AM

To: Sylvia CTillbrook <stilibrock@co. otaro.nm.us>

Cc: Tammy Pelletier <warba lip tammy@smatl.com>

Subject: IPRA REQUEST

Ms. Tillbrook,
Pursuant to [PRA please provide:

1. A copy of the Facebook page evincing the people Couy Griffin on his page had blocked as of today's date.

2. Copies of all Facebook messenger messages regarding public business sent or received by Couy Griffin

3. Copies of every post including the comments from Couy Griffin's Facebook page regarding county business for the last
12 months.

lust to be clear - Couy's Facebook page discussed public business yesterday, so there is no question that such records
exist. Please also treat this email as a litigation hold letter and be aware that any action to destroy records will be
pursued as an adverse inference sanction. it is documented that Couy Griffin has several people blocked and unblocking
them would be an example of spoilation.

A. Blair Dunn, Esq.
WARBA, LLP
505-750-3060



Cauy Grifﬁn cer

tichelle Grisham only further proved her cowardice and
poor characier by notreaching out to our County Sheriff and
County Government, She is 3 partisan hack that only wanis
o hear things that agree with her and her political agerxia,
Her nsecurity shows from the platform shoes she wears (o
the people she chooses (0 meet with. Those that are weak
always have the loudest voice!

Patricia Coburn
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Friends and fellow patriots. | need your help. Yesterday bwas
informed that Governor Michelle Lujan Grisham was traveling
1o Alamogordo to discuss issues affecting this community. |
catled her office 5 times to try and find out details and
disciss possibilities of meeting with her. Her office stalf only
put me on hold or took my # down and said they would call
me back, Well guess what? ' still waiting on a call.

That's where you come . Could | ask you to please call hey

Please click on the number andg call {BOL) 476-2200 and ask
them to call me back. Lets make her phone ring and demandg
atir voloes be heard. Pleage make the oall.

This content isn't available right now
When this happens, it's usually because the
owrner onty shared it with 8 small group of
people, changed who can see it or it's been
delated.
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Couy Gritfin
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{ had the blessing of sharing the struggle New Mexico iz
going thru with an unsecured border. Please read and
consider the danger that New Mexico politics is subjecting
our great nation to




Douy Grith
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Good job Chaver County. Way to give the residents of your
county the pesce of mirgd that vou are aoking o for therm,
i the oounty you live in bag falled s people in gmﬁimg, Qe
of theze resolulions i plsce call your county commissioner
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Couy Griffin




Frope it Brings attsntion to this border crisis that is golng to
further oripple our great state
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A wee love you Vickis!

! Tharks for your support!! MAGAIH




Hlegse call your courty commissinners. No matisr whad
movnty you are i, And demand resolutions o be put In place
to sateguard tar payer monies and county resources against
Hegalsfasyium seekers, We must take a stand together.
tand withy Gtero, Lincoin snd Sharra Countips.

Couy Griftin




Couy Griffin
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Rlessed 1o have my name on this letter. Thanks for including

me Mark Cage
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Mark Cage

We hawg éﬁg&i‘@&ﬁ&ﬁ QU concerns to our congressional
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This is why Diere County Commissioners Gerald Matherly
and Couy Griffin passed a resolution to protect tax dollars
ard resources from being spent on dlegal aliens/asylum

seshkers, We need to put our people and our children first,

Whatty 87
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commissiongrs here In tere County,

ichasl Washam



Couy Grithn

Honored 1o be o part of this discussion. Wish 8 was with the
fox hersel!




Alamaogordo Police Department

At this morning's County Commission Meeting, May 4ih,
2019 was declared "Otere County Law Enforcement
Appreciation Day™! Thanks o il Otero County Law
Enforcement agencies for everything v '




Couy Gritfin

Y the Governor of NM threatens 10 use appropriations
control against the counties the people of Otern County can
he assured of this. She may take our money but she's not
taking our gunsi
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s Couy Griffin

This is a letter | gent to Congresswoman Small:

Dear Congresswoman Small,

P pray that God gives you the humility and wisdom to
recngrize your position on border security has boen wrong.
Qur County, State, and Nation is under extreme danger right
row and it is due to poor decisions regarding policy on our
Border.

F pray that vou don’t translate this message into political
fargon but you will sinceredy consider the effects of an
unsecurad border,

Please consider the gafety, security, and wall being of
Armerican citizens and your constituents first and foremost.
All wrongs can be made right but it 1akes humility and
strengtht

Sincersly,

Couy Griffin

Otern County Commission

Sent from Outiook

w265




Couy Gritin

Suppart your locy! County Commission as well a3 yvour
Gounty Sheriffl

b

Hease check out our new products and support our next
ride, Atlanta Genrgia, Ride for Southern Pride. Circle the
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Just coordinated with the Flickenger Center in Alamogordo.
Dy repeting tonight on 2nd Amendment Sanctusry County
status will convens in commission chambers then re-
conveng 3t the Flickenger. Meeting st Flickengsr will
probably start around 8:15. Please come out and stand up
for our second smendment rights, Let's let our volces be
heardii







et with the (lero County sttorney yesterday to draft
resodution for our upcoming comemssion sgenda to address
the status of Otero County as "sanciusry™ if this state bl
passes bam not sure how | will legally affect ouwr county but |
will fight hard to keep us in line with feders) immigration laws
and clear of the “sanctuary™ status.

i Cornant

34 Shares




Couy Grittin
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