
STATE OF NEW MEXICO 

COUNTY OF SANTA FE 

FIRST JUDICIAL DISTRICT COURT 

No. D-OIOI-CV-20II-00432 

STATE OF NEW MEXICO, ex reI. 
DEPARTMENT OF PUBLIC SAFETY and 
REGINA CHACON, in her official capacity 
as Records Custodian, 

Plaintiffs/Counterdefendants, 

v. 

THE RIO GRANDE SUN and 
BACH & GARCIA LLC, 

Defendants/Counterplaintiffs, 

DO 

Garlia ;.,(:) h!",1 j\!' &. 
Los 1\1":110,,, In'" ,t',·:o, 

PO box 
Santa Fe, N,M 01504-221jO 

RIO GRANDE SUN'S ANSWER TO COMPLAINT AND COUNTERCLAIM FOR 
VIOLATIONS OF THE NEW MEXICO INSPECTION OF PUBLIC RECORDS ACT, 

BREACH OF SETTLEMENT AGREEMENT, AND DECLARATORY AND 
INJUNCTIVE RELIEF 

DefendantlCounterplaintiff Rio Grande Sun ("The Sun"), for its answer and affirmative 

defenses to the Complaint for Declaratory Judgment ("Complaint"), and counterclaim against the 

Plaintiffs/Counterdefendants, states as follows: 

1. The Sun admits the allegations of paragraphs 1, 2, and 3 of the Complaint. 

2. The Sun is without knowledge or information sufficient to admit or deny the 

allegations of paragraph 4 of the Complaint and, therefore, denies those allegations. 

3. Paragraph 5 ofthe Complaint contains legal conclusions to which no response is 

required by the Sun. To the extent a response is deemed to be required, the Sun admits that this 

Court has jurisdiction over and that this district is the proper venue for the Sun's counterclaim 



against Plaintiffs/Counterdefendants, but denies the remaining allegations of paragraph 5 of the 

Complaint. 

4. Paragraph 6 of the Complaint contains legal conclusions to which no response is 

required by the Sun. To the extent a response is deemed to be required, the Sun denies the 

allegations of paragraph 6 of the Complaint. 

5. In response to paragraph 7 of the Complaint, the Sun admits that on April 18, 

2008, the court in Cox v. The New Mexico Department a/Public Safety, Case No. D-IOI-CV-

200661415, entered summary judgment in favor of the defendants on Count IV ofplaintiffs 

complaint in that case, but denies the remaining allegations of Paragraph 7 of the Complaint and 

states, by way of further answer, that the April 18, 2008 summary judgment was reversed by the 

New Mexico Court of Appeals in favor of the plaintiff. 

6. The Sun admits the allegations of paragraph 8 of the Complaint. 

7. In response to paragraphs 9 and 10 of the Complaint, the Sun states that the 

referenced opinion of the New Mexico Court of Appeals speaks for itself, and denies 

Plaintiffs'ICounterdefendants' characterization of the opinion as set forth in paragraphs 9 and 10 

of the Complaint. 

8. In response to paragraph 11 of the Complaint, the Sun admits that on August 23, 

2010, the Sun and Sun reporter Bill Rodgers requested, pursuant to the New Mexico Inspection 

of Public Records Act ("IPRA"), that Plaintiffs/Counterdefendants permit them to inspect "any 

complaints and letters of reprimand or commendation for all officers in the District 7 office of 

the State Police from Jan. 2008 to the present[,]" and further admit, by way of further answer, 

that Exhibit B to the Complaint is a true and correct copy of this request, but denies the 

remaining allegations of paragraph 11 of the Complaint. 
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9. The Sun is without knowledge or infonnation sufficient to admit or deny the 

allegations of paragraph 12 of the Complaint and, therefore, denies those allegations. 

10. In response to paragraph 13, the Sun admits that the Department of Public Safety, 

in their capacity as a defendant in Cox v. The New Mexico Department of Public Safety, Case No. 

D-101-CV-200661415, filed a Petition for Writ of Certiorari before the New Mexico Supreme 

Court in that case, but states that the Writ attached as Exhibit E to the Complaint speaks for itself 

and denies Plaintiffs/Counterdefendants' characterization of that Writ as set forth in paragraph 

13, and further denies the remaining allegations of paragraph 13 of the Complaint. 

11. Paragraph 14 of the Complaint contains legal conclusions to which no response is 

required by the Sun. To the extent a response is deemed to be required, the Sun is without 

knowledge or infonnation sufficient to admit or deny the allegations of paragraph 14 of the 

Complaint and, therefore, denies those allegations. 

12. Paragraph 15 of the Complaint contains legal conclusions to which no response is 

required by the Sun. To the extent a response is deemed to be required, the Sun denies the 

allegations of paragraph 15 of the Complaint. 

13. The Sun denies the allegations of paragraphs 16 and 17 of the Complaint. 

14. The Sun is without knowledge or infonnation sufficient to admit or deny the 

allegations of paragraph 18 of the Complaint and, therefore, denies those allegations. 

15. In response to paragraph 19 of the Complaint, the Sun admits that 

Plaintiffs/Counterdefendants seek a judgment from this Court, but denies the remaining 

allegations of paragraph 19 of the Complaint. 

16. The Sun denies that Plaintiffs/Counterd«fendants are entitled to the relief 

requested in the prayer. 
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17. The Sun denies that the Plaintiffs/Counterdefendants are entitled to any relief in 

this case. 

18. Except as expressly admitted in this Answer, the Sun denies the allegations in the 

Complaint. 

AFFIRMATIVE DEFENSES 

1. The Complaint fails to state a claim upon which relief may be awarded against the 

Sun. 

2. The Plaintiffs/Counterdefendants lack standing to assert the claims and causes of 

action asserted against the Sun. 

3. The Plaintiffs/Counterdefendants have no cause of action against the Sun under the 

New Mexico Inspection of Public Records Act, NMSA 1978, §§ 14-2-1 to -12. 

4. The Plaintiffs'ICounterdefendants' claims and cause of action against the Sun are 

precluded or limited by the New Mexico Inspection of Public Records Act, NMSA 1978, §§ 14-2-1 

to -12. 

5. The Plaintiffs 'ICounterdefendants , claims and cause of action are precluded or 

limited by the First Amendment to the Constitution of the United States. 

6. The Plaintiff." , ICounterdefendants' claims and cause of action are precluded or 

limited by Article II, Section 17 of the Constitution of New Mexico. 

7. The Plaintiffs'ICounterdefendants' claims and cause of action are unripe. 

8. The Complaint fails to name indispensable parties to this action. 

9. The claims in the Complaint are barred, in whole or in part, by the equitable 

doctrines of laches and unclean hands. 
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10. The Sun hereby adopts and incorporates by reference any other defenses asserted by 

any other Defendant in this action to the extent such defense is applicable to the Sun. 

11. The Sun reserves the right to expressly assert any affirmative defense asserted by 

any other party in this litigation, and to raise additional affirmative defenses as discovery in this case 

progresses. 

WHEREFORE, the Sun prays that the Complaint be dismissed with prejudice and that the 

Sun be awarded its costs, attorney fees, and such other and further relief as the Court may deem 

just and proper. 

COUNTERCLAIM 

DefendantlCounterplaintiff Rio Grande Sun for its Counterclaim against 

Plaintiffs/Counterdefendants, hereby states as follows: 

Jurisdiction, Venue, & Parties 

1. Counterplaintiff Sun is a newspaper of limited and general circulation in New 

Mexico, covering mainly Santa Fe, Los Alamos, and Rio Arriba counties and the communities 

within those counties. The Sun's offices are located in Espanola, New Mexico. 

2. Counterdefendant Department of Public Safety ("DPS") is the primary law 

enforcement agency in the executive branch of New Mexico state government. See NMSA 

1978, § 9-19-1 et seq. DPS is a "public body" under the New Mexico Inspection of Public 

Records Act ("IPRA"), NMSA 1978, § 14-2-6(D). 

3. On information and belief, Counterdefendant Regina Chacon is DPS's custodian 

of public records pursuant to sections 14-2-6(A) and 14-2-7 of the IPRA. 

4. Jurisdiction and venue for this Counterclaim are proper pursuant to the IPRA, 

NMSA 1978, Section 14-2-1 to -12 and the venue statute, NMSA 1978, Section 38-3-1 (1988). 
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5. There exists an actual controversy between the parties regarding the 

Counterdefendants's duties under a settlement agreement between the parties regarding the IPRA 

and under the IPRA itself. Accordingly, the declaratory relief sought by this Counterclaim is 

authorized under both the IPRA and NMSA 1978, Sections 44-6-2 and 44-6-4. 

Factual Allegations 

6. DPS has a history of ignoring its violations of the IPRA, leading to a series of 

lawsuits against the agency by various news agencies, public interest groups, and private 

citizens. As explained below, at least one of those lawsuits, by the Sun, other newspapers, and 

the New Mexico Foundation for Open Government ("FOG"), led to a settlement agreement with 

the Sun that DPS violated when it mishandled the Sun's IPRA request at issue in this case. In 

addition to breaching the settlement, DPS's failure to comply with the Sun's public records 

requests violates IPRA in multiple ways, as explained below. 

The Earlier Sun v. DPS Litigation and the Settlement 

7. On August 26, 2005, the Sun joined with other news organizations and FOG in a 

lawsuit against DPS for multiple violations ofIPRA. 

8. The plaintiffs in that case had alleged that DPS failed to comply with IPRA and to 

produce public records related to "two shootings involving public safety officers, an altercation 

between a New Mexico State Police officer and two Albuquerque Police Department officers, 

and an altercation between a staff member of the New Mexico Department of Tourism and a 

private citizen, as well as a fifth matter, regarding personal e-mails sent by the ex-State Police 

Chief over state computers, which has important public policy implications." See excerpt, Am. 

Suppl. Compt., Sun v. DPS, 2d Jud. Dist. Cause No. CIV 2005-006554, 1 (Ex. 1). 

9. In their amended and supplemental complaint, the plaintiffs alleged that DPS had 
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engaged "in a capricious campaign to keep these public records secret in an attempt to conceal 

from the press and the public the identities of the two public safety employees allegedly involved 

in the shooting deaths oftwo New Mexico citizens, as well as information regarding potential 

misbehavior by state public officials and employees." See id. at 6. 

10. After a year and a half of litigation, on February 8, 2007 the Sun and DPS entered 

into a settlement agreement, part of the purpose of which was to ensure that the "press and the 

public" obtain public records "in a timely manner" under the IPRA. See Settlement Agreement 

(Ex. 2) at 1. 

11. The Settlement Agreement includes the following provisions: 

a. DPS must comply with the IPRA with regard to records requests tendered 

by the Sun, see Settlement Agreement (Ex. 2) at 2, 1; 

b. DPS, consistent with the requirements of Section 14-2-8(D) of the IPRA, 

cannot delay production to the Sun of any public record solely because the full 15-

day time limit imposed by that section had not yet expired, see id. at 4, 8; and 

c. DPS cannot withhold law enforcement records from the Sun on the 

grounds that disclosure of such records would "violate an individual's right to 

privacy[,]" see id. at 6, 14a. The agreement defines law enforcement records 

broadly to include "all records in any form received, maintained, stored or 

complied by DPS in connection with a criminal incident, investigation or 

prosecution[.]" 

The Sun's Request for Officer Complaints, Letters of Reprimand or Commendation 

12. On August 23,2010, Sun reporter Bill Rodgers tendered a written request to DPS 

to inspect "any complaints and letters of reprimand or commendation for all officers in the 
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District 7 office of the State Police from Jan. 2008 to the present." See IPRA Request (Ex. 3). 

13. By letter dated August 27,2010, Counterdefendant Chacon responded to the 

Sun's request on behalf ofDPS. See Aug. 27 ltr. (Ex. 4). In its response, DPS claimed that the 

Sun's request was "burdensome" and that DPS required "additional preparation time" to respond 

to the request. See id 

14. By waiting until August 27, 2010 to respond to the Sun's request, 

Counterdefendants violated both the IPRA and the settlement agreement by failing to respond to 

the request within three days of receiving it. See Settlement Agreement (Ex. 2) at 2, 1; NMSA 

1978, § 14-2-8(D). 

15. Months passed without DPS providing any further information or communication 

to the Sun regarding its August 23,2010 request. The next time the Sun received any 

information about its request was when it learned in early February 2011 from outside sources 

that DPS had sued the newspaper in an attempt to block its access to the public records the Sun 

had requested months earlier. 

16. To date, Counterdefendants have not served their Complaint on the Sun, 

presumably to delay, as long as possible, their obligation to comply with the Settlement 

Agreement and the IRP A. 

17. To date, DPS has failed to provide a) any records as is required by the IPRA; or b) 

any further written response to the Sun's request as is required by NMSA 1978, § 14-2-11 of the 

IPRA. 

The Inspection of Public Records Act 

18. NMSA 1978, § 14-2-6(E) of the IPRA broadly defines the records to which the 

public is entitled to access: "all documents, papers, letters, books ... and other materials ... that 
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are used, created, received, maintained or held by or on behalf of any public body and relate to 

public business .... " 

19. Further, it is the 

public policy of this state, that all persons are entitled to the greatest possible 
information regarding the affairs of government and the official acts of public 
officers and employees. It is further the intent of the legislature, and it is declared 
to be the public policy of this state, that to provide persons with such information 
is an essential function of a representative government and an integral part of the 
routine duties of public officers and employees. 

NMSA 1978, § 14-2-5. "IPRA's stated policy reflects the fact that people in our democratic 

society have a fundamental right to inspect public records." San Juan Agricultural Water Users 

Assoc. v. KNME-TV, No. 32, 139 (S.Ct. March 8, 2011), 15 (Daniels, C.J.) (internal citation 

and quotation marks omitted). "In order for government to truly be of the people and by the 

people, and not just for the people, our citizens must be able to know what their own public 

servants are doing in their name." ld. at 17. 

20. "IPRA creates a presumption in favor of access[.]" ld. at 15. Thus, the right to 

inspect public documents is limited by only a few exceptions stated in § 14-2-1. 

21. Although DPS has, in violation of the IPRA, failed to explain in writing to the 

Sun the reasons for withholding records, see NMSA 1978, § 14-2-11 (B), none of the exceptions 

set forth in the rPRA are applicable to the records sought by the Sun's August 23,2010 request. 

22. The IPRA provides a specific procedure for a custodian of public records to 

follow upon the receipt of a written request to inspect public records: 

A custodian receiving a written request shall permit the inspection immediately or 
as soon as is practicable under the circumstances, but not later than fifteen days 
after receiving a written request. If the inspection is not permitted within three 
business days, the custodian shall explain in writing when the records will be 
available for inspection or when the public body will respond to the request. 

NMSA 1978, § 14-2-8 (1993). The Counterdefendants failed to follow this procedure with 
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regard to the Sun's August 23,2010 request. 

23. Section 14-2-10 of the IPRA provides that: 

If a custodian determines that a written request is excessively burdensome or 
broad, an additional reasonable period of time shall be allowed to comply with the 
request. The custodian shall provide written notification to the requester within 
fifteen days of receipt of the request that additional time will be needed to respond 
to the written request. The requester may deem the request denied and may pursue 
the remedies available pursuant to the Inspection of Public Records Act if the 
custodian does not permit the records to be inspected in a reasonable period of 
time. 

The Counterdefendants improperly invoked this section of the IPRA, or alternatively 

failed to properly invoke this section of the IPRA. 

24. Even ifCounterdefendants properly invoked Section 14-2-10 of the IPRA 

with regard to the Sun's August 23, 2010 request, which is denied, Counterdefendants 

have violated both the Settlement Agreement and the IPRA because they have failed to 

produce the requested records within a reasonable time. 

COUNT ONE - Violation of The Inspection of Public Records Act 

25. The Sun incorporates by reference the foregoing allegations. 

26. The Counterdefendants have violated the IPRA in the following ways with 

regard to the Sun's August 23, 201 0 request: 

a. The Counterdefendants failed to produce the documents requested 

by the the Sun and as required by IPRA. 

b. The Counterdefendants have failed to offer any valid grounds 

under Section 14-2-1 for refusing to produce the records requested by the Sun 

as is required by the IPRA. 

c. The Counterdefendants failed, when withholding documents 

responsive to the records requests, to issue a proper denial of the records 
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requests or to explain the basis for the denial as is required by Section 14-2-11 

of the IPRA. 

d. To the extent Counterdefendants claim that certain information 

contained within responsive records is exempt from the IPRA, Defendants 

failed to separate exempt from nonexempt information as is required by 

Section 14-2-9 of the IPRA. 

e. The Counterdefendants failed to identify the individuals 

responsible for denying the records requests as is required by Section 14-2-

11(B)(2) of the IPRA. 

f. The Counterdefendants failed to identify the records sought that 

were being withheld as is required by Section 14-2-11(B)(1) of the IPRA. 

g. The Counterdefendants failed to provide the reasons for the denials 

as is required by the IPRA. 

h. The Counterdefendants improperly invoked Section 14-2-10 of the 

IPRA because they failed to follow that section's requirements for doing so. 

1. The Counterdefendants improperly relied on Section 14-2-10 of 

the IPRA because, even ifthey had properly invoked that section, which is 

denied, the Sun's request was neither excessively burdensome nor broad. 

J. Even if Counterdefendants properly invoked and relied upon 

Section 14-2-10 of the IPRA, which is denied, Counterdefendants have failed 

to produce the records within a reasonable time. 

k. The Counterdefendants failed to produce a response to the Sun's 

request within three business days of receiving it as is required by Section 14-
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2-8. 

1. The Counterdefendants failed to respond to either produce records 

responsive to the Sun's request or to issue a written denial within 15 days of 

receiving it as is required by both Sections 14-2-8 and 14-2-11 of the IPRA. 

The Counterdefendants' failure to do so was unreasonable, thus entitling the 

Sun to damages under IPRA. 

27. Counterdefendants' violations of the IPRA entitle the Sun to recover 

damages, at up to $100 per day, and their costs and attorneys' fees in pursuing this action 

pursuant to Section 14-2-12(D). 

COUNT TWO - Breach of Settlement Agreement Against Counterdefendant DPS 

28. The Sun incorporates by reference the foregoing allegations. 

29. The Settlement Agreement (Ex. 2) constitutes a valid, enforceable 

contract. 

30. DPS breached the Settlement Agreement by refusing to perform its 

obligations under the agreement, including: 

a. Failing to comply with the IPRA regarding the Sun's August 23, 

2010 public records request. 

b. On information and belief, delaying production of records 

responsive to the Sun's August 23,2010 request merely because the 15-day 

time limit imposed by the IPRA had not yet run. 

c. On information and belief, withholding records responsive to the 

Sun's August 23,2010 request on the grounds that the disclosure of those 

records would allegedly infringe upon an individual's right to privacy. 
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31. As a consequence ofDPS's breaches of the Settlement Agreement, the 

Sun has suffered and will continue to suffer irreparable harm, thus entitling the Sun to 

injunctive relief, declaratory relief, specific performance of the Settlement Agreement 

and its attorneys' fees and costs incurred in this lawsuit. See Settlement Agreement (Ex. 

2) at 8, 22-23. 

COUNT THREE - Declaratory Relief 

32. The Sun incorporates by reference the foregoing allegations. 

33. There exists an actual controversy between the Counterdefendants and the 

Sun whether the Counterdefendants' conduct, as alleged above, constitutes violations of 

the IPRA and whether the documents requested by the Sun constitute public records that 

Counterdefendants are required by law to disclose. 

34. The Sun is entitled to declaratory relief that Counterdefendants have 

violated the IPRA, and that the documents requested by the Sun are public records under 

the IPRA. 

COUNT FOUR - Injunctive Relief and Mandamus 

35. The Sun incorporates by reference the foregoing allegations. 

36. Pursuant to NMSA 1978, Section 14-2-12(B), the Sun is entitled to a writ 

of mandamus or injunction ordering the Counterdefendants to produce all relevant 

documents in the Counterdefendants' possession that are responsive to the Sun's August 

23,2010 public records request. 

WHEREFORE, the Sun prays that: 

1. The Court issue a writ of mandamus or injunction ordering the Counterdefendants to 

produce the requested public records without further delay; 
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2. The Court declare that the Counterdefendants have violated IPRA with regard to the 

the Sun's public records request; and 

3. The Court enter an order for such other and further relief as the Court deems just and 

proper, including but not limited to an award ofthe Sun's damages, costs, and reasonable attorneys' 

fees. 

Respectfully submitted, 

PEIFER, HANSON & MULLINS, P.A. 

Attorneys for DefondantlCounterplaintiff 
Rio Grande Sun 

Post Office Box 25245 
Albuquerque, New Mexico 87125 
Telephone: (505) 247-4800 
Facsimile: (505) 243-6458 
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We hereby certify that a copy of the 
foregoing was served by email and 
first-class mail to counsel of record: 

Mark E. Komer 
LONG, POUND & KOMER, P.A. 
P. O. Box 5098 
Santa Fe, NM 87502-5098 
Telephone: (505) 982-8405 
Facsimile: (505)982-8513 
mark@nm.net 

Matthew L. Garcia 
BACH & GARCIA LLC 
300 Central SW, Suite 2000 East 
Albuquerque, NM 87102 
Phone: (505) 899-1030 
Facsimile: (505) 899-1051 
matt@bachandgarcia.com 

this 21st day of March, 2011. 

PEIFER, HANSON & MULLINS, P.A. 

Matthew R. Hoyt 
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SECOND JUDICIAL DISTRICT 

COUNTY OF BERNALILLO 

STATE OF NEW MEXICO 

No. CIV 2005-06554 

RIO GRANDE SUN; SANTA FE NEW 
MEXICAN; JASON AUSLANDER, as a reporter 
for the Santa Fe New Mexican and as an 
individual; ALBUQUERQUE JOURNAL; 
HARRY MOSKOS, as a reporter for the 
Albuquerque Journal and as an individual; 
ALBUQUERQUE TRIBUNE; THE NEW 
MEXICO FOUNDATION FOR OPEN 
GOVERNMENT, a not-for-profit New Mexico 
corporation; and ROBERT H. JOHNSON, 
individually and as Executive Director for the New 
Mexico Foundation for Open Government, 

Plaintiffs, 

vs. 

THE NEW MEXICO DEPARTMENT OF 
PUBLIC SAFETY and PETER OLSON, custodian 
of records for the New Mexico Department of 
Public Safety. 

Defendants. 

ENQQ8SED 
FILED IN il1Y OFFICE THIS 

MAY (I II ZOOS 

FIRST AMENDED AND SUPPLEMENTAL COMPLAINT FOR PRODUCTION OF 
PUBLIC RECORDS, FOR MANDAMUS AND FOR DECLARATORY AND 

INJUNCTIVE RELIEF 

The Plaintiffs, Albuquerque Journal ("Journal"), Jason Auslander ("Auslander"), Robert H. 

Johnson ("Jo]mson"), Harry Moskos ("Moskos); Albuquerque Tribune ("Tribune"), The New 
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Mexico Foundation for Open Government ("NMFOG"); The Rio Grande Sun ("The Sun"); and 

the Santa Fe New Mexican (''The New Mexican"), by and through their undersigned counsel, 

state: 

NATURE OFTHE CASE 

1. Plaintiffs bring this action pursuant to the New Mexico inspection of Public Records 

Act, NMSA 1978, § 14-2-1 et. seq. (2003) to compel the production of public records maintained by 

the New Mexico Department of Public Safety ("DPS") regarding four potentially criminal incidents: 

two shootings involving public safety officers, an altercation between a New Mexico State Police 

officer and two Albuquerque Police Department officers, and an altercation between a staff member 

ofthe New Mexico Department of Tourism and a private citizen, as well as a fifth matter, regarding 

personal e-mails sent by the ex-State Police Chief over state computers, which has important public 

policy implications. 

2. The two fatal shooting incidents allegedly involve a New Mexico State Police 

officer in Chimay6, New Mexico and an Albuquerque Fire Department firefighter near Cochiti, 

New Mexico. 

3. The altercation between an off-duty New Mexico State Police officer and two off-

duty Albuquerque Police Officers allegedly occurred during a motorcycle show at the Albuquerque 

Convention Center in Albuquerque, New Mexico. 

4. The altercation between a Department ofToUlism staffer and a member of the public 

allegedly occurred at the New Mexico State Capitol Building during the 2006 regular session of the 

New Mexico Legislature. 
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, ..... 

5. The fifth matter involves the electronic mails, text messages and other digital 

communication between former New Mexico State Police Chief Carlos Maldonado and a New 

Mexico state legislator that allegedly occurred after business hours, and on information and belief, 

did not involve official state business. 

6. DPS has consistently refused to respond fully or adequately to multiple requests 

from multiple news outlets for these documents. Instead, DPS has engaged in a capricious 

campaign to keep these public records secret in an attempt to conceal from the press and the public 

the identities of the two public safety employees allegedly involved in the shooting deaths of two 

New Mexico citizens, as well as information regarding potential misbehavior by state public 

officials and employees. Such actions not only violate the plain language of the Inspection of 

Public Records Act, but also the spirit and intent of the law, especially as it relates to the freedom of 

the press to investigate and report on matters of public concern. 

PARTIES, JURISDICTION, AND VENUE 

7. Plaintiffs the Sun and the New Mexican are newspapers of regional and local 

circulation in New Mexico, covering mainly Santa Fe, Los Alamos, and Rio Arriba counties and the 

communities within those counties. As with the Journal and the Tribune, these news organizations 

report on the conduct of public officials and employees, including crimes allegedly involving public 

employees, and criminal activity generally. 

8. Plaintiffs the Albuquerque Journal and the Albuquerque Tribune are newspapers of 

general circulation in New Mexico, with their principal place of business in Bernalillo County. As 

news gathering organizations, they report on the conduct of public officials and employees, 
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writ of mandamus or injunction ordering the Defendants to produce all relevant documents in the 

Defendants possession, unredacted, as provided in Plaintiffs' requests, 

104, The Plaintiffs are entitled to recover their costs and attomeys' fees in pursuing this 

action pursuant to Section l4-2-12(D), 

WHEREFORE, the Plaintiffs pray that: 

L the Court declare that the records sought by the Plaintiffs are public records and 

documents and are subject to disclosure; 

2, the Court issue a writ of mandamus or injunction ordering the Defendants to 

produce the records and information requested without fmther delay, and to produce all similar 

such documents in the future and to adopt policies and procedures sufficient to correct the 

policies and practices that have resulted in the improper denials in this case; and 

3, the Court enter an order for such other and further relief as the Court deems just 

and proper, including but not limited to costs and reasouable attomeys' fees, 

Respectfully submitted, 

PEIFER, HANSON & MULLINS, PA 

Charles R, Peifer 
Matthew R. Hoyt 

Post Office Box 25245 
Albuquerque, New Mexico 87125 
Telephone: (505) 247-4800 
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SETTLEMENT AGREEMENT 

WHEREAS, Plaintiffs, the Rio Grande Sun (,The Sun"), the Santa Fe New Mexican 

("The New Mexican"), Jason Auslander ("Auslander"), the Albuquerque Journal ("Journal"), 

Harry Moskos ("Moskos"), the Albuquerque Tribune ("Tribune"), the New Mexico Foundation 

for Open Government ("NMFOG"), and Robert H. Jolmson ("Johnson"), commenced an action 

entitled Rio Grande Sun et al. v. New Mexico Department of Public Safety et aL, No. CIV 2005-

06554, in the Second Judicial Distlict Court, County of Bernalillo, State of New Mexico (the 

"Action"); and 

WHEREAS, Plaintiffs and Defendants New Mcxico Department of Public Safety and 

Peter Olson ("DPS") desire to settle the Action; and 

WHEREAS, the patiies recognize the need for the New Mexico State Police and other 

state law enforcement officials to provide an efficient, reliable and timely repoliing system 

regarding crime and potential criminal activity that is brought to DPS's attention; and 

WHEREAS, the parties recognize the needs of the press and the public to obtain 

information regarding crime and potential criminal activity in New Mexico and to obtain this 

information in a timely manner subject to the exceptions provided for in the New Mexico Arrest 

Record Information Act, NMSA 1978, § 29-10-1 et seq. ("ARIA") and the New Mexico 

Inspection of Public Records Act, NMSA 1978, § 14-2-1 et. seq. (,,!PRA"); 

NOW, TIIEREFORE, in consideration of the promises and the conditions contained 

herein, the paliies agree as follows: 
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1. DPS shall comply with the ARIA and the IPRA, and the terms set forth in this 

Settlement Agreement. 

2. For purposes of this Settlement Agreement, "law enforcement records" shall 

mean all records in any form received, maintained, stored or compiled by DPS in connection 

with a criminal incident, investigation or prosecution conducted by DPS or conducted by any 

other law enforcement or prosecuting agency whose records come into the possession or control 

ofDPS, including inactive matters or closed investigations. 

3. DPS shall not modify, change, amend or terminate any existing policy or 

procedure regarding the creation, modification, filing, storage or production of any law 

enforcement record on account of this Settlement Agreement, except as set forth in this 

Agreement. Specifically, DPS shall not, either in whole or part, change its current practice of 

creating original records of entry to avoid creating a public record. 

4. For purposes of this Settlement Agreement, "initial incident report" shall mean 

the State of New Mexico Uniform Incident Report currently employed by DPS and other law 

enforcement agencies and attached as Exhibit A to this Agreement, and includes the initial 

narrative of all law enforcement officers who respond to the scene of an incident. DPS shall not 

deviate from its current policies, practices and procedures regarding the preparation, fi ling, 

storage or production of initial incident reports except as set forth in this Settlement Agreement. 

5. DPS shall treat 9 11 tapes, 911 transcripts, initial incident reports, initial offense 

repol1s, accident and traffic offense repol1s, radio tapes, dispatch tapes, radio logs, mug shots and 
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CAD printouts as "original records of entry" as defined by the New Mexico Arrest Record 

Information Act, NMSA 1978, § 29-1 0-7(A)(2). 

6. DPS shall make all such "original records of entry" as set forth in Paragraph 5 

available for inspection and copying on or before the deadlines imposed by IPRA without any 

redaction, omission or claim of exemption. 

7. For all public records other than "original records of entry," DPS shall produce 

the records before the expiration of the time limits imposed by the IPRA but may redact 

information exempted from disclosure under the IPRA or the ARIA if DPS produces the portions 

of the records that are not exempt. DPS's release of information obtained from National Crime 

Infonnation Center ("NCIC") data shall be consistent with the statutes and regulations governing 

the release of such information. Should DPS elect to make any redactions, it must identify any 

such redactions in its written response to a written request. All wlitten responses by DPS must 

be signed by the public records custodian, and detail the specific and non-speculative reasons 

why DPS believes the release of the infonnation requested is exempt from disclosure under the 

lPRA andlor ARIA. The written response shall describe in reasonable detail the factual basis for 

any claim of exemption under the IPRA or the ARIA. With regard to information in law 

enforcement records withheld under NMSA 1978, § l4-2-I(A)(4) and § 29-10-4, DPS shall not 

withhold any information nnless it can show that that release of the records poses demonstrable 

and serious harm to an existing or contemplated criminal prosecution or investigation. DPS shall 

also provide the specific factual basis for this showing in its written response. DPS may 
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withhold entire record(s) only if no part of the record may be produced without disclosing 

information protected under the lPRA or the ARIA. 

8. Consistent with the requirement of Section 14-2-8(D) of the IPRA that "[a] 

custodian receiving a written [IPRA] request shall permit the inspection immediately or as soon 

as is practicable under the circumstances[,]" DPS shall not delay the production of any public 

record that is otherwise available for production solely because the full IS-day time limit in 

Section 14-2-8(D) has not yet expired. For purposes of the IPRA, the Department shall treat 

emails and facsimile requests as "written requests." 

9. DPS must retain in its files its written response under Paragraph 7 and any 

supporting documentation for at least three (3) years from the date that it makes a written 

response to an IPRA request. 

10. DPS may redact information from public records under the exemption enumerated 

in NMSA 1978, § 14-2-I(A)(4) and § 29-10-4 regarding " law enforcement records that reveal 

confidential sources, methods, [or] information" only if the information is not generally known, 

the requirements of Paragraph 7 are met, and the information consists of: 

a. The name, social security number, telephone number, address or other 

identifying information regarding confidential sources; or 

b. Information regarding confidenti al police methods or techniques, such as the 

use of surveillance techniques, hidden microphones, hidden cameras, or simi lar 

methods, or the identity of undercover officers so long as the identity of the 

officer is not disclosed in an original record of entry or other public record; or 
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c. Other confidential information, such as the identity and location of evidence 

not yet obtained, the identity and location of witnesses not yet interviewed, or the 

identity and location of suspects not yet detained. 

II. DPS may redact information from public records under the exemption enumerated 

in NMSA 1978, §14-2-I(A)(4) and § 29-10-4 regarding "individuals accused but not charged 

with a crime" only if: 

a. The information subject to redaction actually reveals the identity of 

individual(s) accused but not charged with a crime; 

b. The identity of such individual(s) is not generally known; 

c. The requirements of Paragraph 7 are met; 

d. The identity of such individual(s), if released, would pose demonstrable and 

serious han11 to an existing or contemplated criminal prosccution or investigation, 

such as tipping off a potential suspect, facilitating the destruction of evidence, or 

allowing a suspect to flee the jurisdiction; and 

e. Such individual(s) had not been arrested, cited, indicted, charged, identified in 

an original record of entry, or detained at the time the request for record(s) was 

made. 

12. With regard to any information redacted under Paragraphs 10 and 11, DPS shall 

review the log required by Paragraph 17 every June and December and shall release the entire 

record for which the exemption is claimed as soon as is practicable if the source(s), methodes), or 
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information no longer qual ifies under Paragraphs 10 and II as information that DPS can 

wilhhold. 

13 . DPS shall not redact the identity of person(s) in law enforcement records through 

the use of inapplicable exceptions under !he IPRA and the ARIA, such as on the grounds !hat the 

"infonnation sought to be discovered pertain[s] to illness, injury, disability, inability to perform 

job task, sick leave and physical or mental examinations or medical treatment" or that !he 

information is protected by a "public interest" privilege, when the identity of person(s) could be 

revealed without releasing the exempt information. 

14. DPS shall not deny requests for law enforcement records or original records of 

entry under the exception enumerated in NMSA 1978, § 14-2-1 (A)(l 2) ("as otherwise provided 

by law") on the grounds that disclosure would : 

a. Violate an individual's right to privacy; and/or 

b. Violate any federal or state telecommunications laws. 

IS. DPS shall not deny requests for original records of entry under the exception 

enumerated in NMSA 1978, § 14-2-1 (A)(12) ("as otherwise provided by law") on the grounds 

that the record(s) are "not yet completed"; instead, within the IS-day time limit imposed by 

NMSA 1978, § 14-2-8(D), DPS shall produce the records requested in whatever form they ex ist. 

16. DPS shall not redact information from law enfo rcement records or original 

records of entry under the exception enumerated in NMSA 1978, § 14-2-1 (A)(12) ("as otherwise 

provided by law") on the grounds that the record(s) are protected by "executive privilege." 

17. DrS shall maintain a log of all written requests for public records under IPRA 
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received by the agency. The log shall show: 

a. The date(s) on which such request(s) are received and the name and materials 

requested; 

b. The date(s) on which DPS responded to the request(s); 

c. The basis for any denials or redactions; 

d. The name(s) of person(s) consulted regarding DPS's response(s) to the 

request(s); 

e. The name(s) of person(s) responsible for responding to the request(s) on 

behalf of DPS; and 

f. The existence of any supporting materials contemplated by Paragraphs 7 or 9. 

18. DPS's records custodian shall review the log required by Paragraph 17 at least 

monthly to ensure that: 

a. DPS is responding to public records requests within the time limits imposed 

byIPRA; 

b. DPS has invoked the proper basis under the IRP A or the ARIA for denying 

public records requests; 

c. DPS's IPRA responses are consistent with the requirements of this Settlement 

Agreement; and 

d. The log complies with the requirements of this Settlement Agreement. 

19. The log required by Paragraph 17 shall be available for public inspection under 

the IPRA. 
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20. DPS shall adopt all necessary policies and procedures to ensure its compliance 

with this Agreement, inc1nding but not limited to: 

a. A policy requiring DPS's custodian of records to review at least yearly the 

policies and procedures of DPS and the training provided to DPS records 

custodian personnel to ensure that all DPS employees delegated the discretion by 

DPS to handle IPRA requests have been trained in the requirements of this 

Settlement Agreement, the IPRA, and the ARIA; 

b. A policy requiring DPS to inform its cabinet secretary, the Chief of the New 

Mexico State Police, all division directors and department heads, and all other 

supervisory personnel of this Settlement Agreement and DPS's obligations under 

it; and 

c. A policy ensuring that all DPS district personnel and state police officers are 

trained in the policies and procedures adopted under and the requirements of this 

Settlement Agreement. 

21. DPS shall pay $125,000 in attorneys' fees and costs to Plaintiffs within fifteen 

(15) days after the execution of this Settlement Agreement. 

22. If any Plaintiff prevails in any COUlt action relating to enforcement of this 

Settlement Agreement, a court may award such Plaintiff's reasonable attorneys' fees and costs. 

23. The parties specifically agree that no adequate remedy at law exists for any 

breach of this Settlement Agreement by DPS. The parties stipulate and agree that any COUlt 

presiding over such action has the power to award injunctive and declaratory relief, including 

8 



specific perfonnance of the tenns of this Agreement, to enforce the terms of this Settlement 

Agreement. 

24. Within seven (7) business days after the execution of this Settlement Agreement, 

DPS shall disclose to Plaintiffs all records and inf0l111ation previously withheld in response to the 

IPRA requests that were the subject of the Action, including all documents respousive to the 

IPRA requests attached as exhibits to Plaintiffs' First Amended and Supplemental Complaint, 

except that Plaintiffs agree to accept a sample of the documents known as the "Maldonado 

emails" in lieu of full production of such documents, and agree further that DPS may withhold 

certain autopsy photos previously discussed by the parties. These exceptions are without 

prejudice to the parties' positions regarding whether such documents are public records. 

25. Plaintiffs, upon execution of this Settlement Agreement, consent to the dismissal 

of the Action with prejudice, and shall execute a stipulated order of dismissal of the Action, 

subject only to a provision in such order that DPS shall not contest the jurisdiction of any 

subsequent court to enforce the Settlement Agrecment's terms. 

26. This Settlement Agreement is governed by the laws of the State of New Mexico. 

27. The parties warrant and represent that they have completely read the terms of this 

Settlement Agreement and fully understand the terms of this Agreement and voluntarily accept 

those tenns for the purpose of making a full and final compromise, adjustment and settlement of 

all claims, disputed or otherwise, on account of the matters and things above mentioned. 

28. The provisions of this Settlement Agreement are severable, and if any paI1 of the 

Settlement Agreement is found to be unenforceable, the other provisions shall remain fully valid 
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and enforceable. 

29. This Settlement Agreement may only be modified by a writing executed by the 

parties. 

30. Nothing in this Settlement Agreement limits Plaintiffs' ability to seek additional 

or other relief under the Inspection of Public Records Act related to any request made by 

Plaintiffs pmsnant to that Act in the futill"e, or to challenge any claim by DPS under this 

Agreement that information is exempt.from disclosure under the IPRA or the ARIA. The terms, 

descriptions and definitions set forth in this Settlement Agreement are without prejudice to any 

future claim by Plaintiffs that the requirements or definitions of the IPRA or the ARIA are 

broader than those set forth in this Settlement Agreement. 

31. This Settlement Agreement may be signed in counterparts, each of which shall 

constitute a duplicate original. 

STATE OF NEW MEXIC.O, 

Denko, Secretary, DPS Secretary 
.2-/?/o7 

Date 

STATE OF n(!,<.J {Y\ . 

COUNTY OF W 
-It 

The foregoing instrument was acknowledged before me this "8- day of 
1r.hN(Iv-(!J ;).00'/ by John Denko. 

/' 

.. . 
..; .r .... '" 

Notary Public 
'''.' ' . t': My'col1llIliisipn:,xpires: 

\ I I ,(p-:' I cfq: " ,:" \ 10 



AS TO IBGALSUH1CIENCY -4 dl/ff 
John/Wheeler, Esq. 

Counsel, DPS 
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RIO G.RANDE SUN 

Robert B. Trapp· ---'f;;!(;fP 

STATE OF 

COUNTY Of (1..., 

ott.... 
T11e foregoing inst1'umen( was acknowledged before me this day of 

__ by Robert B. Trapp_ 

My commission expires: 

12 
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SANTA FE NEW MEXICAN 

COUNTY OF ___ . 

-A T)1.e e c foregoing instrument was acknowledged before me thisli:'!l day of 
Robert Dean. 

.. 
. 

My commission expires: 1:2/300/0') 
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JASON AUSLANDER 

STATE OF 

J asqrrAuslander 

t02 C' xi: (0 

COUNTY OF ,C; A/'f iA C 

Date 

,- foregoing instrument was aCknowledged before me this jL'-ciay of 
__ \:--« (s ' by Jason Auslander. 

(jam 
Notary Public 

My cOImnission expires: f;;;'( 30/0 '7 
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ALBUQUERQUE JOURNAL 

STATEOF 11M) J;'k'l/tt) 
/ .! '. 

COUNTY OF _)..);u';Ja 1" __ 
The foregoing instrument was acknowledged before me this [;i"-'day of 

1:.."f. b. ·')mLby Harry Moskos. 

My commission expires: 

IS 



HARRY MOSKOS 

STATEOF 1'111) ,i7llf/(?{L 

COUNTY OF ]30 (( )(i fiiJiL __ 
J 

The foregoing instrument was acknowledged before me this&tf day of &" (),'ilU)-L-by Harry Moskos, --

My commission expires: 
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Kate Nelson Date 

STATE OF . 11_ -VVI __ _ 

COUNTYOF 

'7e h The foregoing instrument was acknowledged before me this 1 day of 
. ,200 it by Kate Nelson. 

J 

My commission expires: /$-;00' 
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ROBERT H. JOHNSON 

'!-.,&k-; . Date 

. j../o_j 
The foregoing instrument was acknowledged before me this j' . day of 

ie_.;, ,'). :):(1" .. '7 by Robert H. Johnson, 

My conunission expires: 
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FeL. 15. 201 1 1 :OOPM Bach & Garc ia llC (505) 899-1051 No. 1160-P 

RIC GRAN 

To: 

p.O. 1110, .. pallo I., N.M. 87532 

Reoord Custodian 
Department of Publio Safety 

From: elll Rodgers 
Staff Writer 
Rio Gran!le SUN 

Aug. 23. 2010 

,.' 

Tnls Is a request under the New Mexico of Publlo ReeDrds Acl I wish 10 
Inspect any complaints ·and letters of I'$prlmand or oommendation for all officers In the Dlstr10t 7 
office of the S\II\4I Police from Jan. 2006 10 the pr$$ent The appealp court recentiy upheld iii 
ruling that these doouments do not fall under the "maltSTll of opinion' 8xC(;)ptlon to ilia public records 
law, . 

Please feal free to call me at 830-8$1-3274 with any ques1l0hs regarding my request. 
Thankyou. . 

. Sincerely· 

Bill Rodgers . 
. ' 

,. 
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NEW MEXICO 
DEPARTMENT OF PUBLIC SAFETY 

BILL RICHARDSON 
GOVERNOR 

JOHN DENKO JR. 
CABINET SECRETARY 

August 27, 2010 

Bill Rodgers 
Rio Grande Sun 
Post Office Box 790 
Espanola, NM 87532 

Dear Mr. Rodgers: 

OFFICE OF THE SECRETARY 
827-3370 

OFFICE OF THE CHIEF 
NEW MEXICO S TATE POLICE 

827-9219 

FARON W. SEGOTTA 
DEPUTY S ECRETARy-OPERATIONS 

CHIEF-STATE POLICE 

DR. MIKE L. MIER 
D EPUTY SECRETARy-ADMINISTRATION 

The New Mexico Department of Public Safety recently received your written Inspection of Public 
Records request, pursuant to NMSA 14-2-1 et seq., regarding ..... complaints and letters of 
reprimand or commendation for all officers in District 7 ... " 

This letter Is to inform you that we are working on your request, but due to the burdensome nature 
of the request, additional preparation time is required. We will keep you updated on the status of 
your request. We apologize for any inconvenience this may cause you, but your patience in this 
matter is greatly appreciated. 

If you require any additional information, please feel free to contact Records at 505-827-9192. 

Sincerely, 

Regina Chacon 
LERB Assistant Bureau Chief 
Department of Public Safety 

jw:rc 

A DMINISTRATIVE SERVICES 
827-9016 

INFORMATION TECHNOLOGY 
827-9121 

MOTOR TRANSPORTATION 
POLICE DIVISION 

476-2457 ACCREDITED LA W ENFonCEMENT AGENCY 

SPECIAL INVESTIGATIONS 
841-8053 

T ECHNICAL SUPPORT 
827-9221 

T RAINING AND RECRUITING 
827-9251 

POST OFFICE Box '1628. SANTA FE, NEW MEXICO 87504-'1628 
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